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INTRODUCTION 

This compilation of current statutes and administrative rules for the Texas Emergency Services 
Retirement System (‘TESRS’ or ‘System’) is intended as a convenient reference for Local TESRS Pension 
Boards, member departments and volunteer members, agency staff, the TESRS Board of Trustees, and 
other interested parties.  The information presented is only current through the revision date on the 
cover, and therefore, any administrative rule or statute called into question for decision-making 
purposes, should be thoroughly researched to determine the current status of the particular provision. 

Texas Government Code §2001.039 requires review of its administrative rules every four years and 
compliance with that requirement is a priority for the agency.  Any suggestions for rule changes that may 
remove ambiguity, provide clarification, or correct an error are welcome and will be incorporated into 
the next rule review process, unless the needed change is compelling enough to warrant an interim rule 
change. Submitted rule change suggestions will be first reviewed by the Executive Director and may be 
forwarded to the Rules Committee of the TESRS Board of Trustees.  Rule change suggestions may be 
submitted anytime, to rulereview@tesrs.texas.gov. 

TESRS assists local pension boards and members in interpreting System rules and statutes. Any 
questions should be directed to the agency at (512) 936-3372 or info@tesrs.texas.gov. 

 

ADMINISTRATIVE RULES 

Rule Changes Resulting from 2015 Rule Review 

The most recent rule changes were made as part of the rule review process adopted September 28, 2015 
and are summarized here, in order to reference any major differences that may exist between previous 
copies of System rules and those in this document. 

The System began the rule review process in October 2014, by notifying member departments via email 
on October 14, 2014, and through an article placed in the October 2014 edition of Texas Firemen, the 
magazine published by the State Firefighters’ and Fire Marshals’ Association. Notification of the process 
was placed on the agency website and in social media, with notice of an agency email address established 
especially for that purpose, rulereview@tesrs.texas.gov.  Finally, in compliance with Texas Government 
Code §2001.039, notice of the review was placed in the July 10, 2015 issue of the Texas Register (40 
TexReg 4465).  As part of the rule review process, each Chapter was reviewed to determine whether it is 
obsolete, reflects current legal and policy considerations, reflects current general provisions in the 
governance of the Board, and whether it is in compliance with Texas Government Code, Chapter 2001 
Texas, [Administrative Practice Act (“APA”)].  This rule review was adopted by the TESRS Board and 
appeared in the October 9, 2015 edition of the Texas Register.  The effective date of the adoption is the 
date the Rule Review adoption notice was submitted to Register staff at the Office of the Secretary 
of State, which was September 28, 2015. 

A summary of the results of the rule review follow by chapter. 
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Chapter 302 - General provisions relating to the Texas Emergency Services Retirement System  

In the course of the review of Chapter 302, the following revisions to existing rules were identified as 
necessary:  

§302.2, Benefit Distributions – a minor change was made in §302.2 to substitute the word “Section” 
in §302.2(a)(2) with the Section symbol;  

§302.4, Reduction or Revocation of Benefits – Amendment was made to §302.4 to require in 
§302.4(a) that any elective reduction or revocation of benefits by a married member or retiree, be 
authorized by their spouse in writing. This change was intended to document agreement on this 
election, since plan rules provide for the financial security of member and retiree spouses, in the 
event of untimely or natural death under the authority of Government Code §864.006, concerning 
Member Service Death Benefits and §864.009, concerning Retiree Death Benefit Annuity.  

The change made to §302.4(b), substitutes the word ‘waiver’, with the words ‘reduction or 
revocation’, for consistency with language throughout §302.4.  

The change to the sentence in in §302.4(c), was made as a necessary terminology update, since the 
term ‘Commissioner’ is no longer applicable to the System, per action taken by the 83rd Legislature in 
S.B. 220, which abolished the Office of the Firefighters’ Pension Commissioner;  

§302.5, Correction of Errors – Changes in §302.5, include substantive changes by placing a time 
limit of five years on requests for record corrections in §302.5(a), and by clarifying the authority to 
apply an interest charge associated such corrections in §302.5(a)(2).  

The change in §302.5(b) gives the Executive Director of the System latitude to consider corrections 
that fall outside of the discussed five year window, with sole discretion to allow or deny those error 
corrections, based on the merit and specific circumstances of such cases. The changes were necessary 
to protect the System against material unforeseen liabilities, while preserving the ability of local 
pension boards in making necessary error corrections; and,  

§302.6, Charge for Certain Contributions Past Due – Amendment to §302.6, concerning Charge for 
Certain Contributions Past Due, includes a change to §302.6(a) to clarify that the governing body of a 
participating department is liable for interest charges that may accrue as a result of record 
corrections authorized by TAC §302.5, by adding the words, ‘The governing body of [a participating 
department is liable for the payment]’.  

The change in §302.6(c) provides clarification that interest which may become payable as a result of 
error corrections, is due in total, by adding the words ‘in full’.  

The following new rules were identified as necessary by the staff, legal counsel, and the Rules Committee 
of the TESRS Board:  

§302.7, Auxiliary Employee –adopted in order to provide guidance consistent with the IRS tax code 
for a member to be qualified by a Pension Board as an Auxiliary Employee:  

§302.8, Qualified Service – adopted to clarify the responsibility of the Local Board for determining 
qualified service as it relates to determining compliance with §864.001(10)(B)(i), Texas Gov. Code.  

§302.9, Certification of Physical Fitness – adopted to require a new certification of physical fitness 
be conducted if a member has more than a six month break in service. 
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§302.10, Nonforfeitable Benefits – adopted to clarify the nonforfeitability of earned benefits:  

§302.11, Procedures for Plan Qualification – adopted to clarify the ability of the Board of Trustees 
to make whatever procedures may to necessary to ensure the TESRS plan continues to qualify under 
the IRS Code. 

Chapter 304 - Membership in the Texas Emergency Services Retirement System  

In the course of the review of Chapter 304, the following revisions to existing rules were identified as 
necessary:  

§304.1, Participation by a Department – A change to §304.1(a), provides clarification that any 
election made by a governing body to participate in the System, must be provided in writing, by 
adding the words ‘in writing’. An change in §304.1(a), requires new member departments have at 
least seven active volunteers or seven auxiliary employees, to join the System. The addition of this 
language ensures a participating department has enough active members to satisfy Local Board 
composition requirements under Government Code, §865.012.  

Changes in §304.1(b) include minor changes intended to increase the readability of the section, but 
more substantively, eliminates the ability to predate a contract to join the System. This change 
provides for more straightforward dating of contracts and resulting billings, in addition to providing 
for consistency with standard business practices.  

Amendments in §304.1(c) include clarifying language through the addition of the word ‘effective 
[date]’ and other minor changes intended to increase the readability of the section.  

A clarifying amendment to §304.1(d), added language that disqualifies for-profit departments as 
being eligible for membership in the System. The System does not currently have member 
departments that are for-profit entities and Government Code §862.001 requires membership of a 
department be accomplished via a governing body, which has been interpreted by the System as a 
political subdivision. This rule provides clarifying language for reference purposes.  

Chapter 306 - Creditable Service for Members of the Texas Emergency Services Retirement 
System  

In the course of the review of Chapter 306, the following revisions to existing rules were identified as 
necessary:  

§306.1, Prior Service Credit for Members of Participating Departments – includes minor changes 
in §306.1(c) and §306.1(d) intended to increase the readability of the section.  Also included in 
§306.1(d) is clarifying language that requires costs for prior service be calculated by the System’s 
actuary, in order to ensure that the System collects sufficient payment from departments, according 
to actuarial standards and on an actuarially sound basis, prior to granting such prior service credit. 
Statutory authority for rulemaking related to prior service credit exists in Government Code, 
§863.004, which requires that the costs of granting prior service credit be determined on a basis that 
maintains the pension system as actuarially sound; and,  

§306.2, Merger of Existing Pension Plan into Pension System –Changes to §306.2(b) require that 
if the assets of a merging department are not sufficient to cover computed costs for active members, a 
department may finance those costs over a ten year period, subject to interest. The change is 
substantive because the language change implies that the opportunity to finance prior service costs is 
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available only to those merging departments that do not have sufficient assets to pay for the 
computed cost of the merge in total. Other changes that apply the clarifying language of ‘active 
members’ is for consistency with that terminology used throughout §306.2(b).  

Changes to §306.2(c) includes similar language for the same reasons, except that subsection (c) 
concerns annuitants, where subsection (b) relates to active members.  

In general, changes to §306.2(d), §306.2(e), and §306.2(g), updated those subsections to more 
accurately refer to active members and language in subsection (b), in addition to existing language 
that references inactive members and language in subsection (c). As part of any new member 
department with an existing pension system to merge, there will be active members in addition to 
annuitants and inactive members (referred to collectively as inactive members throughout the 
section), that should be referenced in any requirements for accomplishing a merge.  

Changes in §306.2(d) include changes intended to increase the readability of the section, and also, 
clarifying changes that include prior service costs for active members and a reference to the related 
subsection (b), in the context that merge activities must be determined as actuarially sound.  

Changes to §306.2(e) include clarifying language to add active members within the context of the 
subsection, which states that after a merge is completed, prior service granted to members is treated 
from a benefits perspective, as though those members earned that service as members of the System.  

Changes in §306.2(g) include clarifying language to more accurately state that payment terms 
associated with the costs for the merging of active members described in subsection (b) and inactive 
members described in subsection (c), and any future contributions, if applicable, should be described 
in the agreement between the merging department and the System.  

Chapter 308 - Benefits from the Texas Emergency Services Retirement System  

In the course of the review of Chapter 308, the following revisions to existing rules were identified as 
necessary:  

§308.1, Eligibility for Retirement Annuity –Changes in §308.1(a) provide clarifying language to 
emphasize that the subsection is related to full benefits and retirement, in contrast with §308.1(b), 
which relates to partial benefits and partial retirement.  

Changes in §308.1(b) and §308.1(c) are non-substantive clarifying changes intended to increase the 
readability of the subsection;  

§308.2, Service Retirement Annuity – Changes to §308.2(a) are to remove language that specifies 
early retirement is the age of 55 years, which is incorrect terminology, according to language used 
throughout Chapter 308, which specifies the target age necessary to retire is 55 years, assuming 
service requirements are met. While there are provisions for partial retirement, with a lesser number 
of qualifying service years than fifteen, under the System’s plan, there is no option for retirement 
before the age of 55 years.  

Changes to §308.2(b) are to clarify in more specific detail, how the retirement date is calculated 
within existing System procedures, since the effective date of a retirement application and the date 
annuity payments will be calculated, is dependent on 1) a member being terminated as an active 
volunteer in the pension system, 2) a member having attained the age of 55 years, and 3) the date a 
retirement application is received at the System’s office.  
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Changes to §308.2(c) are non-substantive and clarify in more specific detail, existing procedures used 
by the System to ensure that eligible retirement applications are processed in a timely manner.  

Changes to §308.2(d) are non-substantive and clarify that if a retirement application is not processed 
in a timely manner for whatever reason, the retiree will receive with their first annuity payment, a 
lump sum payment for any past due payments.  

The amendment to change §308.2(e) was to remove superfluous language, in order to enhance 
readability of the subsection.  

Changes to §308.2(f) add language to accurately portray calculation of the retirement annuity, 
relative to §310.6. A previous amendment to §310.6 added a second component to local contributions, 
or the ‘Part Two’ contribution, that according to language in the section, does not impact the retiree 
annuity. This amendment updates language in §308.2(f) for consistency and is not substantive.  

Changes to §308.2(g) are substantive, in that they amend the calculation of the compounded annuity 
due a retiree, by eliminating days, as part of the service time calculated at the rate of 6.2 percent, for 
qualified service over 15 years. Including days in this calculation causes an administrative burden due 
to the ambiguity inherent in defining ‘days’ and rounding issues;  

§308.3, Disability Retirement Benefits – Changes to §308.3(a) updates the minimum monthly 
disability pay to $400, and also updates the language that refers to the current minimum monthly 
contribution rate to the amount of $36/month. In addition, a clarification is made to the contribution 
rate, in order to make it clear that in the context of this section, contribution means the ‘Part One’ 
contribution, per §310.6 as amended.  

Changes to §308.3(e) is clarifying and instructive language to acknowledge that approval of disability 
on a temporary basis and up to one year, does not predict whether or not a disability will continue 
beyond one year or become permanent. Amendment to §308.3 is made to add subsection (f), which 
allows the Board of Trustees to establish procedures to administer disability benefits; and,  

§308.4, Death Benefits – An amendment was made to §308.4(a) in order to make clear the 
delineation of benefits between the spouse/dependents and beneficiary(s), benefits authorized for 
the spouse/dependents in §864.006. Changes to §308.4(b), §308.4(c), §308.4(d), are made necessary 
by the incorrect assumption across these subsections, that persons in the roles of ‘beneficiary’ and 
‘spouse’ are one and the same. Changes to these subsections modify existing language by the phrase, 
‘if the surviving spouse is the designated beneficiary’. The addition of subsection (f) to §308.4, 
provides a mechanism for any existing spouse of a new active member to approve the designation of a 
beneficiary other than that spouse, to properly inform the spouse and protect the system against 
future claims.  

Additional changes were made to §308.4(b) to clarify that the subsection applies ‘active’ members 
and remove superfluous language, in order to enhance readability of the subsection.  

An amendment was made to §308.4(c) to clarify that the subsection applies to both fully vested and 
partially vested service, as applicable.  
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Chapter 310 – Administration of the Texas Emergency Services Retirement System  

In the course of the review of Chapter 310, the following revisions to existing rules were identified as 
necessary:  

§310.2, Additional Duties of State Board – Changes to §310.2 included minor changes to enhance 
readability of the section;  

§310.5, Local Board of Trustees – An amendment to subsection (a) of §310.5 was made to set a 
deadline for the annual election of officers, required in the existing section, to coordinate election of 
officers with submission of the Annual Report, which is due on January 31st of each year.  

§310.6, Local Contributions – A minor change was made to subsection (a) of §310.6 to specify that 
contribution increases initiated by departments, must be requested in writing. This change provides 
for consistency with standard business practices;  

§310.8, Billings – An amendment was made to §310.8(b)(1), to clarify that quarterly billings of 
member departments will include Part Two contributions, if applicable. This change was necessary to 
incorporate the applicability of §310.6 as amended, which established the Part Two contribution; and,  

§310.10, Voluntary Payments by Departments – Minor changes were made to §310.10 for 
clarification purposes. However, a substantive change was made to §310.10(b)(1), which modifies the 
existing increase limitation on the amount of a supplemental payment made by a department. On the 
occasion where the added language of the amount of $50, is greater than 100% of the total monthly 
annuity for a retiree, this amendment expands the supplemental increase limitation for those 
annuitants that retired under rules that supplied monthly benefit smaller than $50.  
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CHAPTERS 302-310, Title 34, Part 11, TAC  

CHAPTER 302 

§302.1. Definitions. 

(a) Unless otherwise specifically provided in this part, the terms and phrases used in Chapters 302, 304, 
306, 308 and 310 have the meanings assigned by Government Code, Chapters 861 - 865. 

(b) In Chapters 302, 304, 306, 308 and 310, "Texas Local Fire Fighters Retirement Act" means the Texas 
Local Fire Fighters Retirement Act (Article 6243e, Vernon's Texas Civil Statutes). 

§302.2. Benefit Distributions. 

(a) In this section: 

(1) "Code" means the Internal Revenue Code of 1986, as amended. 

(2) "§401(a)(9) requirements" means the requirements under §401(a)(9) of the code and 
Treasury Regulations §§1.401(a)(9)-1 through 1.401(a)(9)-9. 

(b) The annual benefit based on the service of a member may not exceed the amount permitted by the 
code and related regulations for the appropriate year, including, without limitation, §415(b) of the code. 
If the aggregated benefit otherwise payable under the pension system and any other defined benefit plan 
maintained by a political subdivision that has contributed to the fund on behalf of the member would 
otherwise exceed the benefits allowable under federal law, the reduction in benefits must first be applied 
to the extent possible from the other plan, and only after those reductions, from the fund. 

(c) A retirement annuity or benefits to a qualified beneficiary under the pension system may not begin 
after the deadlines provided under the code and related regulations, including, without limitation, the 
deadlines provided by subsection (d) of this section. 

(d) All distributions under the fund must at all times comply with and conform to the §401(a)(9) 
requirements, and any distribution required under the incidental death benefits requirements of §401(a) 
of the code will be treated as a distribution under the §401(a)(9) requirements. This subsection 
overrides any distribution options inconsistent with the §401(a)(9) requirements. The pension system 
shall develop procedures to ensure that distributions comply with the §401(a)(9) requirements, 
including the requirement that a member's entire interest under the system will be distributed, or begin 
to be distributed, to the member no later than April 1 of the year after the later of the year in which the 
member ceases performing qualified service for a participating department or the year in which the 
member attains age 70-1/2. 

(e) If the annual compensation of a member is ever taken into account for any purpose of the fund, that 
annual compensation may not exceed the limit in effect under §401(a)(17) of the code, as periodically 
adjusted in accordance with guidelines provided by the United States Secretary of the Treasury. 

§302.3. Trustee-to-Trustee Transfer. 

The distributee of a rollover distribution may elect, in a manner provided by the pension system, to have 
the distribution paid directly to an eligible retirement plan specified by the distributee in the form of a 
direct trustee-to-trustee transfer. The pension system shall develop procedures to implement this section 
in accordance with the Internal Revenue Code of 1986 and related regulations. 
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§302.4. Reduction or Revocation of Benefits. 

(a) A person entitled to benefits from the pension system may, in a manner determined by the pension 
system, reduce the amount of the benefits or revoke the right to the benefits. A decision under this 
section is irrevocable and binding on the person's spouse and dependents, if applicable. If the person 
reducing or revoking benefits is married, the person’s spouse must consent to such reduction or 
revocation in writing in a manner determined by the pension system. 

(b) A reduction or revocation under this section applies to all payments that become or would have become due 
after the date of the reduction or revocation. Amounts waived under this section are forfeited to the pension 
system. 

(c) A subsequent cost-of-living adjustment granted under the pension system or a benefit increase 
granted by a governing body for persons entitled to benefits under the Texas Local Fire Fighters 
Retirement Act that are being administered by the pension system will not be applied to persons who 
have reduced or revoked their benefits under this section. 

§302.5. Correction of Errors. 

(a) A local board may correct an error in enrollment in membership or computation of qualified service 
by completing and submitting to the Executive Director a form provided by the pension system for any 
error that occurred within the five-year period prior to the date that the form is submitted to the pension 
system. The completed form must be: 

(1) signed by the chair and secretary of the local board and the administrative head of the 
department; and 

(2) accompanied by any applicable past due contributions necessitated by the change, including 
the applicable interest charge in accordance with Rule §302.6. 

(b) The Executive Director may require the local board to provide additional documentation with respect 
to the correction of error and may reject any proposed correction if such additional documentation is not 
provided. The Executive Director may also permit the correction of an error that occurred more than five 
years from the date that the correction form is submitted to the pension system if the Executive Director 
determines in his or her sole and absolute discretion that such correction is equitable and justifiable 
under the given circumstances. 

§302.6. Charge for Certain Contributions Past Due. 

(a) The governing body of a participating department is liable for the payment of an interest charge if the 
correction of an error results in the enrollment of, or the crediting of qualified service to, a member who 
previously was entitled to be enrolled or granted credit for qualified service and the error was the 
omission of the participating department and not the pension system. 

(b) An interest charge assessed under this section is calculated on the amount of local contributions due 
because of the correction of the error and based on the pension system's assumed rate of return as 
recommended by the actuary, adopted by the State Board of Trustees, and in effect on the date the 
correction is made, and is compounded annually. The charge is assessed from the date the local 
contributions would have been made except for the error to the date the correction is made. 
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(c) An interest charge assessed under this section becomes payable in full with the first quarterly 
payment that becomes due after the date of assessment. This section does not apply to an error corrected 
before October 1, 2009. 

§302.7. Auxiliary Employee. 

(a) The rate of compensation requirement for the determination of whether a person is an auxiliary 
employee under §861.001(2), Government Code shall be measured on an calendar year basis, utilizing 
the total compensation received by the person for performing emergency services for the participating 
department in the office or position to which the person is appointed as an auxiliary employee and the 
total hours of emergency services performed by such person for the participating department in such 
office or position. The local board shall be responsible for the policy relating to the determination of the 
total hours of emergency services that a person performs in a given calendar year for purposes of the 
determination of the rate of compensation under this subsection. 

(b) Compensation and hours performed for emergency services in a full-time position or office for a 
participating department will not be considered in determining whether or not a person is an auxiliary 
employee for purposes of the system as long as such full-time position or office has different roles and 
responsibilities that are clearly distinct from the roles and responsibilities of the office or position for 
which the person performs emergency services as an auxiliary employee. 

(c) Notwithstanding the determination in subsection (a) of this section, a person shall not qualify as an 
auxiliary employee if the total compensation received by the person for performing emergency services 
for the participating department in the office or position to which the person is appointed as an auxiliary 
employee in a calendar year exceeds an amount equal to 1,000 multiplied by the sum of the federal 
minimum wage rate plus $2. 

§302.8. Qualified Service. 

The local board shall be responsible for the policy for its participating department relating to the 
requirements for percentage of attendance of emergencies under §864.001(10)(B)(i), Texas Government 
Code, or the percentage of providing support services for emergencies under §864.001(10)(B)(ii), Texas 
Government Code, in connection with the determination of whether a person is performing or has 
performed qualified service for purposes of the pension system.  

§302.9. Certification of Physical Fitness. 

A member who experiences a break-in-service of more than six months from all participating 
departments must again satisfy the requirements of §862.003(a), Texas Government Code (Certification 
of Physical Fitness), to receive credited service under the pension system. 

§302.10. Nonforfeitable Benefits. 

The retirement benefit earned by a member shall be nonforfeitable upon attaining normal retirement 
age. In addition, the retirement benefit earned by a member shall become nonforfeitable to the extent 
funded (if not already nonforfeitable), upon the termination of the pension system. 

§302.11. Procedures for Plan Qualification. 

The state board may adopt any procedures that it deems necessary in order to ensure that the pension 
system satisfies the requirements for a qualified retirement plan under the code. 
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CHAPTER 304 

§304.1. Participation by Department. 

(a) The governing body of a department that performs emergency services may, in the manner provided 
for taking official action by the body, elect to participate in the pension system. A governing body shall 
notify the Executive Director in writing as soon as practicable of an election made under this section. An 
election made under this section is irrevocable except as provided by §862.001, Government Code. 
Effective September 1, 2015, a department must have at least seven volunteers or auxiliary employees 
who would be eligible to be a member in the pension system in order to make the election to participate 
provided under this section. 

(b) The effective date of a department's participation in the pension system must be the first day of a 
month that follows the election of a governing body to participate in the pension system. 

(c) A department may purchase prior service credit under §306.1 of this title under the terms of that 
section for service performed before the effective date of participation in the pension system but neither 
the pension system nor the governing body of the participating department is liable for the payment of 
benefits because of any disability or death that occurred before that date. 

(d) The governing body of a department that performs emergency services that makes the election for a 
department to participate as described in subsection (a) of this section shall not be a for-profit entity. 

CHAPTER 306 

§306.1. Prior Service Credit for Members of Participating Departments. 

(a) A department that elects to participate in the pension system and is not merging an existing pension 
plan into the system may, before the second anniversary of the date the department begins participation, 
make a one-time election to purchase service credit for qualified service performed for the department 
before the effective date of departmental participation by the persons who became members of the 
pension system on the effective date of the departmental participation. 

(b) A department that elects or has previously elected to participate in the pension system and is merging 
or has merged an existing pension plan into the system may at any time purchase service credit for 
qualified service performed for the department before the effective date of participation by persons who 
are members of the system on the date the department contracts for the purchase. 

(c) The maximum amount of prior service credit a member may receive under this section is 10 years. A 
department may choose to purchase prior service credit for a number of years not to exceed a maximum 
of 10 years. The pension system shall grant prior service credit under this section if the department 
agrees in writing to finance the prior service credit by a lump-sum payment or within a period not to 
exceed 10 years from the effective date of the election to purchase the credit. 

(d) The cost to finance the purchase of prior service credit is based on the actuarially assumed rate of 
investment return on fund assets at the time payment for the credit begins. A department may purchase 
prior service credit under subsection (a) of this section based on any contribution rate at or above the 
minimum provided by statute or board rule for the period purchased and under subsection (b) of this 
section based on any contribution rate at or above the current minimum provided by board rule at the 
time payment for the credit begins. The overall costs associated with the purchase of prior service credit 
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shall be determined by the pension system actuary according to generally accepted actuarial standards 
and must be determined to be actuarially sound for the cost-sharing pension system. 

(e) To purchase prior service credit, a department must provide the Executive Director with a detailed, 
verified record of prior service showing the amount of service performed by each member of the 
department. The record for each member must include the member's date of birth and entry date in the 
department. 

(f) The maximum amount of prior service credit provided by this rule applies only to prior service credit 
purchased, or under a written agreement to be financed that is instituted, on or after September 1, 2007. 
Prior service credit purchased, or under a written agreement to be financed, under a procedure 
administered by the pension system before September 1, 2007, is subject to the maximum amount of 
credit and the terms and value in effect under system procedures at the time of purchase or written 
agreement to purchase. 

§306.2. Merger of Existing Pension Plan into Pension System. 

(a) Subject to approval by the state board, the governing body of a department that elects to participate 
in the pension system shall merge into the pension system any existing defined-benefit pension plan it 
operates for emergency services personnel.  

(b) The pension system actuary shall determine the prior service costs for active members as of the 
merger date according to generally accepted actuarial standards. In the event that the assets of the 
merging plan do not cover the prior service costs for active members, the participating department shall 
pay the determined prior service costs for active members not later than the 10th anniversary of the 
effective date of merger. Interest on the prior service costs accrues at the assumed rate of investment 
return at the time determination of the prior service costs is made, except that interest is waived if the 
department completes payment not later than the first anniversary of the effective date of merger. 

(c) The board shall determine the discount rate for determining the liability for the monthly benefits 
which annuitants are being paid on the effective date of the merger and for deferred monthly benefits for 
inactive members who, on that date, have a vested right to a future monthly benefit upon attaining the 
required age. Using this discount rate, the pension system actuary shall then determine the liability for 
these inactive members according to generally accepted actuarial standards. In the event that the assets 
of the merging plan do not cover the costs associated with the liability of monthly benefits of these 
inactive members, the participating department shall pay the determined costs for such monthly benefits 
not later than the 10th anniversary of the effective date of merger. Interest on the costs for monthly 
benefits for inactive members accrues at the assumed rate of investment return at the time 
determination of such costs is made, except that interest is waived if the department completes payment 
not later than the first anniversary of the effective date of merger.  

(d) On the effective date of merger, the participating department shall transfer all assets and liabilities of 
the former pension plan to the pension system. The pension system shall commingle the transferred 
assets with other assets of the system for investment purposes, but the assumption of such assets, the 
prior service costs for active members according to subsection (b) of this section, and the liability for the 
monthly benefits of inactive members according to subsection (c) of this section, must be determined to 
be actuarially sound for the cost-sharing pension system. 

(e) The pension system shall begin paying benefits being paid to annuitants by the merging plan on the effective 
date of merger in accordance with the merged plan as in effect on the date of the merger. Prior service costs for 
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active members described in subsection (b) of this section and monthly benefits of inactive members described in 
subsection (c) of this section granted as a result of a merger are based on service before the effective date of 
merger as if it were performed as a member of the pension system, subject to the requirements of Section 66, 
Article XVI, Texas Constitution. 

(f) A department may not purchase prior service credit under §306.1 of this title (relating to Prior Service Credit 
for Members of Participating Departments) for any service that is credited under the terms of a merger agreement. 

(g) The payment terms associated with the prior service costs for active members and the liabilities for monthly 
benefits of inactive members as described in subsections (b) and (c) of this section respectively, and the details of 

how the assets of the merging plan will be allocated among such costs and liabilities and any future monthly 
contributions, if applicable, must be described in the merger agreement between the participating 
department and the pension system. 

CHAPTER 308 

§308.1. Eligibility for Retirement Annuity. 

(a) A member is eligible to retire and receive a full service retirement annuity with full benefits from the 
pension system when the member has at least 15 years of qualified service credited in the system and has 
attained the age of 55. 

(b) A member is eligible to retire and receive a partial service retirement annuity from the pension 
system when the member has at least 10 years of qualified service credited in the system and has 
attained the age of 55. Such partial retirement benefit shall accrue and be calculated as a percentage of a 
full retirement benefit determined in Rule §308.2(f) at the following rates: 

(1) 50 percent after the first 10 years of credited qualified service; and 

(2) An additional 10 percent a year for the next five years of credited qualified service. 

(c) Vested retirement benefits, including accrued partial service retirement benefits, are nonforfeitable. A 
retirement benefit also becomes nonforfeitable when a member attains normal retirement age or, to the 
extent funded, on the termination or partial termination of the pension system or the complete 
discontinuance of contributions to the pension system. A person whose retirement benefit met a partial 
vesting requirement as it existed on December 31, 2006, is eligible to retain that eligibility and the base 
amount of that benefit as it existed on that date. 

§308.2. Service Retirement Annuity. 

(a) In this section, normal retirement age is the later of the month a member completes 15 years of credited 
qualified service or attains the age of 55. 

(b) A member who has terminated service with all participating departments may apply for a service retirement 
annuity by filing an application for retirement with the Executive Director. The application may not be filed more 
than one calendar month before the date the member wishes to retire and must designate a desired retirement 
date, which may not precede the date of filing or the date of first eligibility to retire. The effective date of a 
member's retirement is the first day of the calendar month after the later of the following: 

(1) the date on which a member turns 55 years of age; 
(2) the date of termination of service with the department; or 
(3) the date on which the pension system receives an application that meets the requirements of this 
subsection from a member. 
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(c) The local board of trustees shall hold a hearing on an application for service retirement within 15 
days of the date of notice by the Executive Director of the filing of the application. If the local board of 
trustees does not hold a hearing on or before 32 days following the date that the Executive Director 
provides notice, the application will be deemed approved by the local board and benefit payments may 
commence. 

(d) A monthly service retirement annuity is payable for the period beginning on the effective date of 
retirement through the month in which the retiree dies but is not payable for any month for which the 
retiree was eligible to retire but did not. Amounts payable for periods following the effective date of 
retirement but prior to the commencement of benefit payments will be paid in a lump sum with the first 
benefit payment. 

(e) A service retirement annuity is payable in equal monthly installments. 

(f) Except as otherwise provided by this section, the full service retirement monthly annuity is equal to 
six times the governing body's average monthly Part One contribution as described in Rule §310.6 during 
the retiring member's term of qualified service. 

(g) For credited qualified service in excess of 15 years, a retiring member is entitled to receive an 
additional 6.2 percent of the annuity compounded annually and adjusted for months of credited qualified 
service that constitute less than a year. 

(h) Notwithstanding subsection (g) of this section, a person who had more than 15 years of qualified 
service as of December 31, 2006, is entitled to a service retirement annuity computed as the greater of 
the amount that existed on that date or the amount computed under the formula in effect on the date the 
person terminates service with all participating departments. 

§308.3. Disability Retirement Benefits. 

(a) Except as otherwise provided by §864.004 and §864.005, Government Code, and this section, a 
member whose disability results from performing emergency service duties is entitled to a monthly 
annuity during the period of the disability in an amount equal to $400 plus $50 for every $12 increase in 
Part One contributions above $36 by the governing body for which the person was performing 
emergency service duties at the time of the disability. 

(b) An increase in contributions by a governing body after the payment of a monthly annuity begins does 
not increase the amount of the annuity. 

(c) Disability benefits are prorated for portions of months during which a person is disabled. 

(d) A local board shall report to the Executive Director, in a manner provided by the pension system, a 
determination of a temporary disability not later than the 45th day after the date the disability begins. 

(e) The determination of a temporary disability is a determination that a member is disabled as described 
in §864.004(a), Government Code prior to the determination of permanent disability by the medical 
board under §864.004(a), Government Code and is not a determination that a particular condition of a 
member is of a temporary nature. 

(f) The state board may adopt procedures for the administration of disability benefits under the pension 
system as it deems necessary. 
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§308.4. Death Benefits. 

(a) The surviving spouse and dependents of a member who dies as a result of performing emergency 
service duties is entitled to the benefit provided under §864.006, Government Code. The beneficiary of an 
active member who dies as a result of performing emergency service duties is entitled to a lump-sum 
benefit of $60,000. 

(b) The beneficiary of a deceased active member whose death did not result from the performance of 
emergency service duties, including a member whose death resulted from the performance of active 
military duty, is entitled to: the sum of the amount that has been contributed on the decedent's behalf 
from whatever source at the time of the member's death and the amount that would have been 
contributed by a department after the member's death, based on the department's contribution rate at 
the time of the member's death, at the end of the period required for full service retirement benefits, but 
in no event less than the total amount that has actually been contributed on the member’s behalf. 

(c) In lieu of the benefit provided by subsection (b) of this section, if the surviving spouse is the 
designated beneficiary, the surviving spouse of a deceased member who dies as an active member of a 
participating department before retirement but after meeting the minimum age and service 
requirements for a full or partial service retirement may elect to receive two-thirds of the monthly 
annuity for a full or partial retirement, as applicable, that the decedent would have received if the 
decedent had retired on the date of death. 

(d) In lieu of the benefit provided by subsection (b) of this section, if the surviving spouse is the 
designated beneficiary, the surviving spouse of a deceased member who dies after meeting a service 
requirement under Rule §308.2, but before attaining the age of 55, may elect to receive a death benefit 
annuity, beginning on the later of the date on which the decedent would have turned 55 or the date the 
surviving spouse applies for the annuity, equal to two-thirds of the monthly annuity for a full or partial 
retirement, as applicable, to which the decedent would have been entitled on that date. This annuity is 
payable whether the deceased member, at the time of death, was active in a participating department or 
had terminated service with all participating departments. 

(e) The surviving spouse of a person who dies after retirement is entitled to the benefit provided by 
§864.009, Government Code. 

(f) For beneficiary designations made after September 1, 2015, a member who is married and designates 
a beneficiary other than his or her spouse must obtain written spousal consent for such beneficiary 
designation in a manner as determined by the pension system. 

CHAPTER 310 

§310.1. Officers of State Board. 

The trustees of the state board annually shall elect a chair, vice chair, and secretary at the last regularly 
scheduled board meeting in a state fiscal year. The terms of the officers take effect the following 
September 1. 
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§310.2. Additional Duties of State Board. 

(a) The state board shall formulate the basic and general policies and the rules consistent with the 
purposes, policies, and principles, and standards stated in statutes administered by the board. 

(b) The state board shall adopt and revise written investment objectives and policies after consultation 
with the pension system's investment counselor and shall periodically review such objectives and 
policies. 

§310.4. Standard of Conduct for Financial Advisors and Service Providers. 

(a) In accordance with §2263.004, Government Code, financial advisors and service providers that 
directly or indirectly receive more than $10,000 in compensation from the pension system during a state 
fiscal year and that provide financial services to the Executive Director, the state board, or individual 
members of the state board regarding the investment or management of the fund's assets shall comply 
with all applicable standards of conduct with which they are required to comply in accordance with 
federal or state law, rules, or regulations, relevant trade or professional associations, and the state 
board's investment policy. 

(b) A financial advisor or service provider must agree to comply with these standards of conduct as a 
prerequisite to establishing and continuing any business relationship regarding the fund. 

(c) The state board is authorized to terminate any business or contractual relationship with a financial 
advisor or service provider that the board has determined to have failed to comply with an applicable 
standard of conduct. 

§310.5. Local Board of Trustees. 

(a) A local board annually shall elect a chair, vice chair and secretary for a given calendar year no later 
than January 31st of such calendar year. 

(b) A meeting of a local board is subject to the Texas Open Meetings law (Chapter 551, Government 
Code). 

§310.6. Local Contributions. 

(a) Except as otherwise provided by this section, each participating department shall make a contribution 
for each month or a portion of a month a member performs emergency services for the department. The 
monthly contribution is composed of two parts, as follows. Part One is the legacy portion of the 
contribution that directly impacts future retiree annuities, that includes a minimum contribution amount 
set by the state board. A participating department may elect to make contributions at a greater rate by 
notifying the Executive Director in writing of the rate. Part Two is the portion of the local contribution 
that does not impact annuities. Part Two may be adjusted near the end of every even numbered calendar 
year by the state board based on the most recent actuarial valuation to be effective for the next two state 
fiscal years, beginning September 1. The Part Two portion of the contribution may be adjusted up or 
down. The purpose of Part Two is to assist the system in achieving an adequate contribution rate for 
system obligations. In no case shall the Part Two portion of the contribution, exceed 15 percent of the 
Part One portion of the contribution. Contributions are payable for each month or portion of a month of 
service regardless of whether the member receives a year of qualified service. Contributions are payable 
as provided by §865.014, Government Code, and §310.8 of this title. 
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(b) The minimum contribution rate for each participating department is $36 per member. After August 
31, 2015, the minimum contribution rate for each participating department is $36 per member plus any 
Part Two rate that might be charged by the system, as outlined in subsection (a) of this section. 

(c) Contributions are payable during a period of temporary disability or when leave is taken under the 
Family and Medical Leave Act of 1993 (29 U.S.C. §2601 et seq.), but are not payable when a member is 
performing active military duty, although the member receives credit for qualified service when 
performing active military duty. 

(d) Contributions required under this section are not considered compensation to the members for 
whom they are made. 

§310.8. Billings. 

(a) The Executive Director shall bill governing bodies of participating departments and governing bodies 
of municipalities for which the Executive Director is administering pensions under the Texas Local Fire 
Fighters Retirement Act quarterly on the last business day of November, February, May, and August. 

(b) Each billing shall include, as appropriate, charges for: 

(1) monthly contributions for participating members and any corresponding Part Two 
contributions, if applicable; 

(2) prior service contributions; 

(3) late-payment interest charges; and 

(4) unpaid administrative penalties. 

(c) At least 30 days before the last day of each quarter, the Executive Director shall send to the chair of 
the local board of each participating department a pension roster report that includes the name of each 
person who performs emergency services for the department and is identified as a member of the 
pension system. 

(d) The chair of the local board or the administrative head of the department shall verify the accuracy of 
the report, make needed changes in the roster, and return the report to the Executive Director not later 
than the fifth day before the last day of the quarter. 

(e) Payments under a billing issued under this section become due within 30 days of the invoice date. 
Late payments accrue interest at the current actuarially assumed rate of investment return on fund 
assets. 

(f) In this section: 

(1) The term "ACH" (Automated Clearing House) means the legal framework of rules and 
operational procedures adopted by financial institutions for the electronic transfer of funds. 

(2) The term "ACH Credit" means an ACH transaction initiated by the governing body of a 
participating department for the electronic transfer of funds from the account of the governing 
body to the account of the pension system. 
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(3) The term "ACH Debit" means an ACH transaction initiated by the pension system for the 
electronic transfer of funds from the account of the governing body of a participating department 
to the account of the pension system. 

(4) The term "electronic transfer of funds" means the transfer of funds, other than by check, draft 
or similar paper instrument, that is initiated electronically to order, instruct, or authorize a 
financial institution to debit or to credit an account. 

(5) The term "pre-authorized direct debit" means the method available to the governing body of a 
participating department for electronically paying required contributions by granting a continuing 
authorization to the pension system to initiate an ACH Debit each quarter for the electronic 
transfer of funds from the designated bank account of the governing body to the account of the 
pension system in an amount equal to the contributions required to be paid based on the 
quarterly report as filed. 

(6) The term "wire transfer" generally means a single transaction, initiated by the governing body 
of a participating department, in which funds are electronically transferred to the account of the 
pension system using the Federal Reserve Banking System rather than the ACH. 

(g) Amounts required to be contributed to the pension system in accordance with Chapter 865 of the 
Texas Government Code may be made by preauthorized direct debits (ACH Debits). ACH Credits and wire 
transfers may not be used to transfer funds to the pension system except as authorized under subsection 
(j) of this section. 

(h) The governing body of a participating department may elect to use the preauthorized direct debit 
method of payment by filing a signed authorization agreement with the pension system in which the 
governing body has designated a single bank account from which all transfers will be made. 

(i) The authorization agreement entered into for this purpose constitutes continuing authority for the 
pension system to initiate a direct debit of the governing body's designated bank account each quarter 
and is effective with respect to each quarterly report of the governing body, whether filed by mail or by 
electronic transmission. 

(j) An authorization agreement remains in effect until the pension system receives either a written 
revocation of the agreement, or a subsequent written agreement, which automatically revokes the 
existing authorization. A new authorization agreement must be filed if there is any change in the 
designated bank account. The pension system, in its sole discretion, may terminate the authorization 
agreement by mailing written notice to the governing body. Thereafter, the governing body must remit 
all contributions by check or other monetary means approved by the Executive Director. The alternative 
method of payment may include a fee to recover the cost of administering this subsection. 

(k) Following receipt of a roster report filed under an unrevoked authorization agreement, the pension 
system will initiate an ACH Debit in the amount required to be contributed for that period based on the 
report; however the actual transfer of funds from the governing body's designated account will not occur 
before the due date of the report. 

(l) The receipt of a quarterly roster report filed under an unrevoked authorization agreement is 
considered to be receipt by the pension system of the amount required to be contributed for the period 
based on that report if there are sufficient funds available for transfer from the governing body's 
designated account on the later of the due date of the report or the date the report is received. An ACH 
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Debit that is reversed by a governing body or that fails because sufficient funds are not available for 
transfer constitutes nonpayment of the required contributions with respect to that report and, thereafter, 
the required contributions will not be considered to have been received until the day the funds are 
actually transferred to the account of the pension system. A governing body failing to timely file the 
required information or remit the required contributions by the due date of the report is subject to a 
penalty for late reporting in accordance with §310.9 of this title. 

§310.9. Periodic Reports; Administrative Penalties. 

(a) The Executive Director shall require periodic reports of local boards. The Executive Director shall 
specify the content to ensure the ability of the state board and the Executive Director to administer the 
pension system in a manner that uses fund assets in a manner required by statute. 

(b) A report required in accordance with this section is late if it is not received by the Executive Director 
before the end of the month following the last month required to be covered in the report. 

(c) An administrative penalty is imposed on each late periodic report required in accordance with this 
section. The penalty is $500 for each violation, except that a surcharge of $100 will be added to the 
penalty for each month the report remains late. 

(d) The Executive Director may waive an administrative penalty under this section if the Executive 
Director determines, after a written request by a local board for a waiver, that the delay in reporting was 
beyond the control of the entities responsible for preparing and submitting the report and was not the 
result of neglect, indifference, or lack of diligence. 

(e) A local board may appeal the Executive Director's denial of a waiver to the state board to be 
determined at the board's next scheduled meeting. On appeal to the state board, the board is subject to 
the same standard for determination as the Executive Director but may in its discretion accept additional 
information from the local board. 

(f) A determination by the state board on appeal under this section may not be appealed to a court and is 
not subject to any other legal process. 

§310.10. Voluntary Payments by Departments. 

(a) A participating department, as authorized by this section, may make one or more supplemental 
payments to retirees and other beneficiaries of the pension system, or may provide an increase in the 
amount of annuities paid to retirees and other beneficiaries of the system. A department may choose to 
apply a supplemental payment or increase in annuities to all retirees and beneficiaries as of the date of 
the payment or increase or to only those whose benefits are derived from a person who was eligible to 
retire under §308.1(a) of this title (relating to Eligibility for Retirement Annuity) or with a specified 
greater number of years of qualified service. 

(b) An increase in benefits may consist of: 

(1) an additional payment that does not exceed the greater of $50 or 100 percent of an annuitant's 
monthly scheduled payment; 

(2) an annuity increase based on the 12-month increase in the Consumer Price Index for All Urban 
Consumers as of December of the preceding year; 

(3) an increase to allow each annuity to reach a minimum monthly amount; 
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(4) an increase that adds to each annuity a specified amount for each whole year of credited 
service for the department; or 

(5) a percentage increase to each annuity. 

(c) Before it may implement a supplemental payment or annuity increase under this section, a 
participating department shall: 

(1) obtain from the Executive Director a determination from the system's actuary that the 
department's payments to the pension system will be sufficient to finance the anticipated 
additional benefits; and 

(2) contract with the Executive Director to make quarterly payments to the system that are 
necessary to finance the increase in benefits. 

(d) A supplemental payment or increase in benefits must apply to all annuitants in the same _annuity 
classification but may be based on persons who qualified for an annuity under a previously lower 
contribution rate. 

§310.11. Payments by Pension System. 

(a) Unless otherwise requested timely in a manner provided by the pension system, payments of a 
benefit, including a service or disability retirement annuity, survivor annuity, or lump-sum benefit, that 
first becomes payable on or after February 1, 2013, shall be made by electronic transfer of funds to the 
recipient's account in a banking, credit, or savings institution chartered by the federal or state 
government, as determined by the recipient. 

(b) At any time, a member, retiree, or other beneficiary of the pension system may elect to have a future 
payment of a benefit paid to the person or the person's beneficiaries, in a manner provided by the 
pension system, by check, or as provided under subsection (a) of this section. The pension system shall 
notify all persons who apply for service or disability retirement to take effect on or after February 1, 
2013, of this option and provide a method for electing this option. 
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STATUTORY AUTHORITY 

Recent Legislative Changes (84th Leg. Session) 

§865.012. LOCAL BOARD - HB 1725 

H.B. 1725 (Stephenson/ Huffman) amends Section 865.012 of the Government Code to allow retirees 
or beneficiaries of TESRS to be appointed as members of the local pension board to the extent there 
are not as many as three active members of TESRS. 

§865.014. LOCAL CONTRIBUTIONS - HB 1707 

H.B. 1707 (Stephenson/ Huffman) amends Section 865.014(c), Government Code, to expand 
allowable electronic payment options to include ACH and wire transfer in the list of available payment 
methods. 
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CHAPTERS 861-865, Tx Government Code 

CHAPTER 861. GENERAL PROVISIONS 

Sec. 861.001. DEFINITIONS. In this subtitle: 

(1) "Actuarially sound pension system" means a system in which the amount of contributions is sufficient 
to cover the normal cost and amortize the unfunded accrued actuarial liability in a period that does not 
exceed 30 years. 

(2) "Auxiliary employee" means a person who receives compensation at a rate that does not exceed the 
federal minimum wage by more than $2 an hour, as established under the Fair Labor Standards Act of 
1938 (29 U.S.C. Section 201 et seq.), for performing emergency services and is certified by a political 
subdivision of this state as being regularly engaged in the performance of duties for a participating 
department in an appointive office or position that normally requires services from the person for fewer 
than 1,000 hours a year, but excludes a person who is eligible to receive credit for the same service in 
either the Texas County and District Retirement System or the Texas Municipal Retirement System. 

(3) Repealed by Acts 2013, 83rd Leg., R.S., Ch. 1316, Sec. 4.01(2), eff. June 14, 2013. 

(4) "Dependent" means an unmarried child, natural or adopted, who: 

(A) is less than 18 years of age; 

(B) is less than 19 years of age and a full-time student at an elementary or secondary school; or 

(C) became disabled before the child's 22nd birthday and remains disabled. 

(5) "Emergency services" means only those services relating to fire, rescue, and emergency medical 
services, including support services for those duties, performed by a volunteer or auxiliary employee of a 
participating department. 

(5-a) "Executive director" means the person appointed executive director under Section 865.0095. 

(6) "Fund" means the Texas emergency services retirement fund. 

(7) "Local board" means a local board of trustees established under Section 865.012. 

(8) "Member" means a volunteer or auxiliary employee who participates in the pension system. 

(9) "Pension system" means the Texas Emergency Services Retirement System. 

(10) "Qualified service" means service: 

(A) for a participating department that is recognized as an emergency services department by its governing 
body and that conducts at least 48 hours of training in a calendar year; and 
(B) that is performed by a member in good standing in the department who: 

(i) attends at least 20 hours of annual training and at least 25 percent of the department's emergencies 
in a calendar year; 
(ii) attends at least 20 hours of annual training and provides support services for at least 25 percent of 
the department's emergencies in a calendar year; or 
(iii) does not attend because the member is absent because of military duty. 
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(11) "State board" means the state board of trustees established under Section 865.001. 

(11-a) "Support services" means services that directly assist in the delivery of emergency services. The 
term includes directing traffic at an emergency scene, dispatching emergency services personnel, driving 
an emergency services vehicle, supplying or maintaining equipment at an emergency scene, providing 
essential recordkeeping for a participating department, and other similar services as determined by a 
department. 

(12) "Volunteer" means a person who performs emergency services for civic, charitable, or humanitarian 
reasons, receives no monetary compensation from a participating department, and is not subject to the 
compensation requirements provided for employees by the Fair Labor Standards Act of 1938 (29 U.S.C. 
Section 201 et seq.). 

Sec. 861.002. PENSION SYSTEM. The pension system is a public entity. The Texas Emergency Services 
Retirement System is the name by which all its business shall be transacted, all its funds invested, and all 
its cash, securities, and other property held. 

Sec. 861.003. POWERS AND PRIVILEGES. The pension system has the powers, privileges, and 
immunities of a corporation as well as the powers, privileges, and immunities conferred by this subtitle. 

Sec. 861.004. EXEMPTION FROM EXECUTION. All benefit payments, contributions, money in the 
pension system fund, and rights accrued or accruing under this subtitle to any person are exempt from 
garnishment, attachment, state and local taxation, levies, and any other process and are unassignable. 

Sec. 861.005. NO DIVERSION OF ASSETS. The fund must be maintained for the exclusive benefit of 
members, retirees, and their beneficiaries. At no time before the termination of the fund and the 
satisfaction of all liabilities with respect to members, retirees, and their beneficiaries may any part of the 
principal of or interest from fund assets be used for or diverted to a purpose other than the exclusive 
benefit of the members, retirees, and their beneficiaries. 

Sec. 861.006. PLAN QUALIFICATION AND DISTRIBUTIONS. (a) The legislature intends that this 
subtitle be construed and administered in a manner so that the pension system's benefit plan will be 
considered a qualified plan under Section 401(a) of the Internal Revenue Code of 1986 (26 U.S.C. Section 
401). The state board may adopt rules that modify the plan as necessary to meet those qualification 
requirements. 

(b) Notwithstanding any other provision of this subtitle, all distributions under this subtitle must be 
made in accordance with applicable provisions of the Internal Revenue Code of 1986 and regulations 
adopted under that code. 

(c) The state board by rule may authorize an eligible rollover distribution to be made in the form of a 
direct trustee-to-trustee transfer. 

Sec. 861.007. FORFEITURE NOT TO INCREASE BENEFITS. A forfeiture that occurs under this subtitle 
may not be used to increase the benefits that any member would otherwise receive under this subtitle. 

Sec. 861.008. IMMUNITY FROM LIABILITY. The state board, executive director, and employees of the 
pension system are not liable for any action taken or omission made or suffered by them in good faith in 
the performance of any duty or prerogative in connection with the administration of the pension system. 
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Sec. 861.009. VENUE. An action in state court by or against the pension system shall be brought in Travis 
County. 

CHAPTER 862. MEMBERSHIP 

Sec. 862.001. PARTICIPATION BY DEPARTMENT. (a) The governing body of a department that 
performs emergency services may, in the manner provided for taking official action by the body, elect to 
participate in the pension system. A governing body shall notify the executive director as soon as 
practicable of an election made under this subsection. Except as provided by Subsection (b), an election 
to participate under this subsection is irrevocable. 

(b) The governing body of a department that makes an election under Subsection (a) may terminate 
participation in the pension system not later than the fifth anniversary of the date of the election to 
participate, except that a department that begins participation after September 1, 2005, may not 
terminate that participation. 

Sec. 862.002. MEMBERSHIP BY INDIVIDUAL (a) Except as otherwise provided by this section and 
Section 862.0021, each person who performs service as a volunteer or auxiliary employee of a 
participating department is a member of the pension system. 

(b) A person is not a member of the pension system if the person: 

(1) is less than 18 years of age; 

(2) is in a probationary period of service before becoming a regular member of a participating 
department for which the department is not making contributions for the service; 

(3) does not receive a certification of physical fitness or assignment to perform support services 
under Section 862.003; or 

(4) is retired under this subtitle, regardless of whether the person continues to participate in 
emergency service-related functions for a department from which the person retired. 

Sec. 862.0021. PROBATIONARY PERIOD BEFORE MEMBERSHIP. (a) A participating department may 
impose a probationary period for a volunteer or auxiliary employee. 

(b) A probationary period imposed under this section must end not later than six months after the date 
the person begins service with the participating department. 

(c) The participating department is not required to pay contributions for the person during the 
probationary period. 

(d) A person's membership in the pension system begins on the date that the department begins payment 
of contributions for that person, without regard to whether the person's service is subject to a 
probationary period for other purposes. 

Sec. 862.0025. MEMBERSHIP BY SUPPORT STAFF. (a) Except as provided by Subsection (b), the 
governing body of a participating department may make an election to include all persons who provide 
support services for the department as members of the pension system on the same terms as all other 
volunteers of the department. An election under this section takes effect on the first day of the calendar 
month that begins after the month in which the election is made and communicated to the executive 
director. Once made, an election under this section is irrevocable. 
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(b) If a participating department has, before September 1, 2009, enrolled persons who perform support 
services for the department as members of the pension system, all persons who perform those services 
for the department are members of the system. 

(c) After an election under this section, a participating department that previously did not enroll its 
support staff as members of the pension system may purchase service credit performed before the date 
of the election under the terms required for prior service credit for service before departmental 
participation. 

Sec. 862.003. CERTIFICATION OF PHYSICAL FITNESS. (a) A prospective member shall present to the 
local head of the department, for delivery to the local board, a certification of physical fitness by a 
qualified physician. The person becomes a member of the pension system if the local board accepts the 
certification or if the local board assigns the person to perform support services and enrolls its support 
staff as members of the system. 

(b) A local board shall assign a person to perform support services if the person does not present an 
acceptable certification and the person is at least 18 years of age, is not retired from the pension system, 
and is not serving a probationary period before becoming a regular member of a participating 
department. 

Sec. 862.004. DEPARTMENTAL ELECTIONS AND MERGERS. The state board may adopt rules for 
governing body elections under Section 862.001 or for the merger of existing pension plans into the 
pension system. 

CHAPTER 863. CREDITABLE SERVICE 

Sec. 863.001. CREDIT FOR CURRENT SERVICE. A member is entitled to receive credit in the pension 
system for each month of qualified service for which the system receives the contributions required by 
this subtitle. 

Sec. 863.002. CREDIT FOR MILITARY SERVICE. The pension system shall grant credit for qualified 
service for military duty in accordance with Section 414(u) of the Internal Revenue Code of 1986 (26 
U.S.C. Section 414(u)) and other applicable federal law. 

Sec. 863.003. TRANSFER OF SERVICE CREDIT. A member who terminates service, except by 
retirement, and later resumes service with the same participating department or begins service with 
another participating department may transfer all previously accrued service credit to the new 
department. 

Sec. 863.004. PRIOR SERVICE OF MEMBER BEFORE DEPARTMENTAL PARTICIPATION. The state 
board by rule may authorize the granting of credit for service with a participating department that was 
performed before the date the department began participation in the pension system. The costs of 
granting prior service credit under this section must be determined on a basis that maintains the pension 
system as actuarially sound. 

Sec. 863.005. CHARGE FOR CERTAIN PAST DUE CONTRIBUTIONS. The state board by rule may 
impose an interest charge on contributions due because of a correction of an error by a local board 
related to enrollment or qualified service. The charge must be based on the pension system's current 
assumed rate of return. Charges collected shall be deposited in the fund. 
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CHAPTER 864. BENEFITS 

Sec. 864.001. ELIGIBILITY FOR SERVICE RETIREMENT ANNUITY. (a) The state board by rule shall 
determine the period of qualified service and, if appropriate, the age required for a member to receive a 
service retirement annuity with full benefits after the member terminates service with a participating 
department. The state board by rule may provide for partial vesting of benefits after a particular period. 

(b) The state board may change the benefit formula for any person who is not an annuitant of the pension 
system. 

Sec. 864.002. SERVICE RETIREMENT ANNUITY. (a) A service retirement annuity is payable in monthly 
installments based on: 

(1) the governing body's average monthly contribution during the member's term of qualified 
service under this subtitle, not including a contribution to reduce the unfunded accrued actuarial 
liability of the pension system; and 

(2) a formula adopted by the state board by rule that allows the pension system, assuming 
maximum state contributions are provided under Section 865.015, to be maintained as actuarially 
sound. 

(b) The state board by rule may provide, for each year of qualified service in excess of the period 
provided under Section 864.001 for full benefits, an additional amount that is a percentage of the 
person's monthly pension, compounded annually. A person may receive a proportional credit for months 
of qualified service that make up less than a year. 

Sec. 864.003. SERVICE RETIREMENT BENEFITS FROM MORE THAN ONE DEPARTMENT. A member 
who performs qualified service for more than one participating department may become eligible to 
receive a service retirement annuity for service from each department but, if the person dies while a 
member, the member's beneficiary must choose between an on-duty and off-duty death benefit, if 
applicable. 

Sec. 864.004. DISABILITY RETIREMENT BENEFITS. (a) A member is entitled to disability retirement 
benefits from the pension system only if a local board determines that the member became disabled 
during the performance of emergency service duties and is unable to return to work at the member's 
regular occupation or, if the member is a student, is unable to return to the member's scholastic studies. 
A disabled member must, at the time of disability, elect between a service retirement annuity or disability 
retirement benefits, if eligible for both. 

(b) A disabled member described by Subsection (a) who does not elect to receive a service retirement 
annuity is entitled to disability retirement benefits of $300 a month or a greater amount that the state 
board by rule adopts based on monthly contributions of a participating department for its members. 

(c) To continue to receive disability retirement benefits in the form of a continuing annuity, computed in 
the manner described by Subsection (b), a person who is determined by a local board to be temporarily 
disabled must: 
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(1) apply to the medical board appointed by the state board; and 

(2) not later than the first anniversary of the date the person was determined to be temporarily 
disabled, be certified by the medical board as permanently disabled for the performance of the 
duties of the person's regular occupation. 

Sec. 864.005. CERTIFICATION AND CONTINUANCE OF DISABILITY. (a) A local board shall require a 
member who is receiving temporary disability benefits to file a disability rating report every three 
months from a physician chosen by the local board. If a report indicates a significant improvement in 
condition, the local board, after notice and a hearing, may adopt an order to terminate payments. The 
local board shall send a copy of each order adopted under this subsection to the executive director. 

 (b) Temporary disability benefits cease if the recipient returns to work at the person's regular 
occupation, resumes scholastic studies, or performs emergency service duties for any agency, or if the 
local board adopts an order under Subsection (d). 

(c) Subject to Subsection (d), temporary disability benefits cease on a date at the expiration of a period, 
not to exceed one year, determined to be the likely duration of the disability by a physician in a written 
statement to the pension system. 

(d) If the local board has reason to believe that a ground for termination of temporary disability benefits 
exists, the local board may set a date for a hearing on the matter. The local board, after notice and a 
hearing, may adopt an order terminating temporary disability benefits if the local board determines that 
a ground for termination exists. The local board may not adopt an order under this subsection on the 
basis of a physician's previously submitted statement as to the likely duration of the disability if the local 
board determines, after a hearing, that the disability continues. The local board shall send a copy of each 
order adopted under this subsection to the executive director. 

(e) Payments of a continuing disability retirement annuity to a retiree certified by the medical board as 
permanently disabled under Section 864.004(c) cease if the retiree returns to work at the retiree's 
regular employment or performs emergency service duties. 

(f) If the state board has reason to believe that a ground for termination of a continuing disability 
retirement annuity exists, the state board shall set a date for a hearing on continuation or termination of 
the annuity. The state board, after notice and a hearing, shall adopt an order terminating the continuing 
disability retirement annuity if the state board determines that a ground for termination exists. 

(g) Except as provided by this subsection, a continuing disability retirement annuity terminates on the 
fifth anniversary of the date payment of the annuity begins. To continue receiving payments of a 
continuing disability retirement annuity after the fifth anniversary, the retiree must be recertified by the 
medical board as being permanently disabled for the performance of the duties of any occupation for 
which the person is reasonably suited by education, training, and experience and that could reasonably 
be expected to provide the person with at least 75 percent of the salary the person was earning at the 
time the disability occurred. Rejection of a suitable offer of employment as described in this subsection is 
conclusive evidence for purposes of this subtitle that the person is no longer eligible to receive disability 
retirement benefits. 

(h) The state board or a local board may require financial information from a person as a condition to the 
continued receipt of disability retirement benefits, including federal income tax returns and wage earning 
forms. Failure to timely provide requested information is a ground for terminating benefits. 
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Sec. 864.006. MEMBER SERVICE DEATH BENEFITS. (a) The surviving spouse and dependents of a 
member who dies as a result of performing emergency service duties are entitled to receive in equal 
shares a death benefit annuity equal to the service retirement annuity that the decedent would have been 
entitled to receive if the decedent had been able to retire, vested at 100 percent, on the date of the 
decedent's death. 

(b) The beneficiary of a member who dies as a result of performing emergency service duties is entitled 
to a lump-sum benefit of $5,000 or a greater amount that the state board provides by rule. 

Sec. 864.007. MEMBER NONSERVICE DEATH BENEFIT. (a) The state board by rule may provide one or 
more beneficiaries of a deceased member whose death did not result from the performance of emergency 
service duties a benefit, which may be a lump-sum amount or an annuity. 

(b) A rule adopted under this section must include the type of eligible recipient of the benefit, including 
any service or age requirement, and the method of calculating the amount of the benefit. A rule may 
include any other terms the board considers appropriate. 

Sec. 864.009. RETIREE DEATH BENEFIT ANNUITY. The surviving spouse of a person who dies after 
retirement is entitled to two-thirds of the monthly annuity the decedent was receiving at the time of 
death. 

Sec. 864.010. BENEFITS FOR MEMBERS AND RETIREES OF DEPARTMENT THAT WITHDRAWS 
FROM PARTICIPATION OR CEASES TO EXIST. (a) The executive director shall continue to administer 
benefits of the pension system for members and retirees who perform service for a formerly 
participating department that has withdrawn from participation in the pension system or has ceased to 
exist. 

(b) The governing body of a political subdivision in which a department described by Subsection (a) is or 
was located shall perform the duties required of a local board for the members and retirees who served 
for the formerly participating department. 

Sec. 864.011. FIRST PAYMENT OF RETIREMENT OR DEATH BENEFIT ANNUITY. The cashing or 
depositing of the first payment of a service retirement annuity, disability retirement annuity, or death 
benefit annuity by a person entitled to it, or the receipt by a financial institution for credit to that person's 
account of a transfer of funds by the pension system through electronic means, is considered acceptance 
of the amount of the annuity and of the amount of service of the person on whose service the annuity is 
based. 

Sec. 864.012. CERTAIN BENEFICIARIES. (a) If a member names more than one beneficiary for a lump-
sum death benefit, the pension system shall divide the benefit equally among the named beneficiaries or, 
if the member has designated a proportional division, each beneficiary is entitled to the proportion 
designated. 

(b) Except as provided by Subsection (a), lump-sum death benefits are subject to the laws of descent and 
distribution if the decedent has not provided for testamentary disposition. 

Sec. 864.013. COST-OF-LIVING INCREASE. The state board by rule may provide a cost-of-living increase 
for any benefit provided by the pension system. If benefits are increased, the state board shall require an 
increase in governing body contributions if necessary to maintain an actuarially sound pension system. 
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Sec. 864.0135. OPTIONAL ANNUITY INCREASE OR SUPPLEMENTAL PAYMENTS. (a) The state board 
by rule may authorize a participating department to: 

(1) make one or more supplemental payments to retirees and other beneficiaries of the pension 
system; or 

(2) provide an increase in the amount of annuities paid to retirees and other beneficiaries of the 
pension system. 

(b) A participating department that elects an option under a rule adopted under this section shall fund all 
increased benefits that are provided to retirees and other beneficiaries of the department under the 
option. 

Sec. 864.014. STATE BOARD AUTHORITY FOR LUMP-SUM PAYMENTS. In lieu of any annuity 
otherwise payable under this subtitle, the state board by rule may provide for a lump-sum payment if the 
board determines that a lump-sum payment is cost-efficient or is necessary for the pension system to 
remain actuarially sound. 

Sec. 864.015. BENEFICIARY CAUSING DEATH OF MEMBER OR ANNUITANT. (a) A benefit payable on 
the death of a member or annuitant may not be paid to a person convicted of causing that death but 
instead is payable as if the convicted person had predeceased the decedent. 

(b) The pension system is not required to change the recipient of benefits under this section unless it 
receives actual notice of the conviction of a beneficiary. The system may delay payment of a benefit 
payable on the death of a member or annuitant pending the results of a criminal investigation and of legal 
proceedings relating to the cause of death. 

(c) The pension system is not liable for any benefit paid to a convicted person before the date the system 
receives actual notice of the conviction, and any payment made before that date is a complete discharge 
of the system's obligation with regard to that benefit payment. The convicted person holds all payments 
received in constructive trust for the rightful recipient. 

(d) For the purposes of this section, a person has been convicted of causing the death of a member or 
annuitant if the person: 

(1) pleads guilty or nolo contendere to, or is found guilty by a court of, an offense at the trial of which it is 
established that the person's intentional, knowing, or reckless act or omission resulted in the death of a 
person who was a member or annuitant, regardless of whether sentence is imposed or probated; and 

(2) has no appeal of the conviction pending and the time provided for appeal has expired. 

Sec. 864.016. CLAIM AND APPEAL PROCEDURE. (a) A claim for disability retirement benefits or a 
lump-sum death benefit must be filed with the local board. A claim for service retirement benefits must 
be filed with the executive director, who shall forward the claim to the appropriate local board for a 
hearing. A claim for a death benefit annuity must be filed with the executive director. The executive 
director shall make a determination of the merits of the claim for a death benefit annuity and issue a 
decision to the claimant. On receiving a claim under this section, the local board shall hold a hearing to 
decide the claim. The local board shall send a written copy of its decision to the claimant and the 
executive director. If a local board does not determine a claim for service retirement benefits and file its 
determination with the executive director before the 16th day after the date the local board receives the 
claim, the executive director may determine the merits of the claim. 
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(b) A person aggrieved by a decision of a local board relating to eligibility for or the amount of benefits 
under this subtitle may appeal the decision to the state board. 

(c) An appeal of a local board decision under this section is begun by delivering a notice of appeal to the 
presiding officer or secretary of the local board that made the decision. The notice must be delivered not 
later than the 20th day after the date of the decision and contain a brief description of the reasons for the 
appeal. The aggrieved person must file a copy of the notice with the state board. 

(d) An appeal of a local board decision under this section is held in Austin and is a contested case under 
Chapter 2001, conducted as a de novo hearing by the State Office of Administrative Hearings. 

(e) After a hearing under Subsection (d), the state board shall decide each appeal from a local board 
decision, issue a written opinion, and notify the local board and the claimant if the state board overrules 
the local board's decision. 

(f) A final decision of the state board under this section is subject to judicial review under Chapter 2001. 
The standard of review is by substantial evidence. Venue of the appeal is only in a district court in Travis 
County. 

CHAPTER 865. ADMINISTRATION 

Sec. 865.001. COMPOSITION OF STATE BOARD. (a) The state board of the pension system is composed 
of nine members appointed by the governor for staggered terms of six years, with the terms of three 
trustees expiring on September 1 of each odd-numbered year.  

(b) At least five trustees must be active members of the pension system, one of whom must represent emergency 
medical services personnel. 

(c) One trustee may be a retiree of the pension system. 

(d) Three trustees must be persons who have experience in the fields of finance, securities investment, or pension 
administration. 

(e) Appointments to the state board shall be made without regard to the race, color, disability, sex, 
religion, age, or national origin of the appointee. 

Sec. 865.0011. SUNSET REVIEW. The state board of the pension system is subject to review under 
Chapter 325 (Texas Sunset Act) but is not abolished under that chapter. The state board shall be 
reviewed during the period in which state agencies scheduled to be abolished in 2025, and every 12th 
year after that year, are reviewed. 

Sec. 865.002. INELIGIBILITY OF CERTAIN EMPLOYEES FOR STATE BOARD. (a) A person is not 
eligible for appointment to the state board if the person or the person's spouse is employed by or 
participates in the management of a business entity or other organization regulated by or receiving funds 
from the state board or the fund. 

(b) A person may not serve as a trustee of the state board or act as the general counsel to the state board 
if the person is required to register as a lobbyist under Chapter 305 because of the person's activities for 
compensation on behalf of a business or an association related to the operation of the state board. 

(c) A person may not be a trustee or an employee of the pension system employed in a "bona fide 
executive, administrative, or professional capacity," as that phrase is used for purposes of establishing an 
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exemption to the overtime provisions of the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 
201 et seq.), if: 

(1) the person is an officer, employee, or paid consultant of a Texas trade association in the field of 
emergency services, including firefighting, or public retirement systems; or 

(2) the person's spouse is an officer, manager, or paid consultant of a Texas trade association in the 
field of emergency services, including firefighting, or public retirement systems. 

(d) In this section, a Texas trade association means a cooperative and voluntarily joined statewide 
association of business or professional competitors in this state designed to assist its members and its 
industry or profession in dealing with mutual business or professional problems and in promoting their 
common interest. 

(e) A person may not serve as a trustee or act as the general counsel to the state board or the pension 
system if the person is required to register as a lobbyist under Chapter 305 because of the person's 
activities for compensation on behalf of a business or an association related to the operation of the state 
board. 

Sec. 865.003. COMPENSATION; EXPENSES. Trustees of the state board serve without compensation but 
may be reimbursed for actual and necessary expenses incurred in performing state board functions. 

Sec. 865.0035. STATE BOARD MEMBER TRAINING. (a) A person who is appointed to and qualifies for 
office as a member of the state board may not vote, deliberate, or be counted as a member in attendance 
at a meeting of the state board until the person completes a training program that complies with this 
section. 

(b) A training program must provide the person with information regarding: 

(1) this subtitle; 

(2) the programs, functions, rules, and budget of the pension system; 

(3) the results of the most recent formal audit of the system; 

(4) the requirements of laws relating to open meetings, public information, administrative 
procedure, and conflicts of interest; and 

(5) any applicable ethics policies adopted by the system or the Texas Ethics Commission. 

(c) A person appointed to the state board is entitled to reimbursement, as provided by the General 
Appropriations Act, for the travel expenses incurred in attending the training program regardless of 
whether the attendance at the program occurs before or after the person qualifies for office. 

Sec. 865.004. VOTING. (a) Each trustee of the state board is entitled to one vote. Except as provided by 
Subsection (b), at any meeting of the state board, a vote by a majority of the trustees present is necessary 
for a decision by the trustees. 

(b) The concurrence of a majority of the members of the state board is required for a vote regarding: 
(1) eligibility for service retirement described by Section 864.001; 
(2) the computation of a service retirement annuity described by Section 864.002; 
(3) a cost-of-living increase described by Section 864.013; or 
(4) a lump-sum payment adopted under Section 864.014. 
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Sec. 865.005. GROUNDS FOR REMOVAL OF TRUSTEES. (a) It is a ground for removal from the state board 
that a trustee: 

(1) does not have at the time of appointment the qualifications required by Section 865.001; 

(2) does not maintain during service on the state board the qualifications required by Section 
865.001; 

(3) violates a prohibition established by Section 865.002; 

(4) cannot discharge the person's duties for a substantial part of the term for which the person is 
appointed because of illness or disability; or 

(5) is absent from more than half of the regularly scheduled state board meetings that the trustee 
is eligible to attend during a calendar year unless the absence is excused by a majority vote of the 
state board. 

(b) The validity of an action of the state board is not affected by the fact that it is taken when a ground for 
removal of a trustee exists. 

(c) If the executive director has knowledge that a potential ground for removal exists, the executive 
director shall notify the presiding officer of the state board of the ground. The presiding officer shall then 
notify the governor that a potential ground for removal exists. 

Sec. 865.006. GENERAL DUTIES OF STATE BOARD. (a) The state board shall employ a certified public 
accountant, an actuary, and an investment consultant for the fund and may acquire computer, custodial, 
or investment management services for the fund. The costs of accounting, actuarial, investment 
consulting, computer, custodial, or investment management services and other administrative expenses 
may be paid from income earned by investment of the fund. No portion of the corpus or income of the 
fund may be used for purposes other than the benefit of members, retired emergency services personnel, 
and their beneficiaries. 

(b) The state board shall adopt rules necessary for the administration of the fund. The state board shall 
adopt rules to provide a proration of the requirements for qualified service for a member who performs 
service for only a portion of a calendar year and may provide by rule for the manner in which member 
attendance or training hours are to be computed. 

(c) The state board shall develop and implement policies that: 

(1) clearly separate the policy-making responsibilities of the state board and the management 
responsibilities of the executive director and the staff of the pension system; and 

(2) provide the public with a reasonable opportunity to appear before the state board and to 
speak on any issue under the jurisdiction of the state board. 

 

 

 

 



 

Page 33 
 

Sec. 865.0061. WRITTEN POLICY ON MANAGING AND ADMINISTERING CONTRACTS. The state board 
shall adopt a written policy, including procedures, to guide staff in managing and administering contracts 
entered into by or on behalf of the pension system. The written policy adopted under this section must, at 
a minimum: 

(1) address how the pension system: 

(A) plans for contracting needs and develops solicitation documents; 

(B) reviews, evaluates, and awards contract proposals; 

(C) manages and approves contract changes; 

(D) identifies performance issues and resolves contract disputes; 

(E) monitors contract expenditures; and 

(F) closes out contracts; and 

(2) require the pension system to maintain a central location for filing contracts and information related 
to contracts entered into by or on behalf of the pension system. 

Sec. 865.007. ADMINISTERING SYSTEM ASSETS. (a) The state board shall administer all assets of the 
pension system. The state board is the trustee of the pension system's assets. 

(b) The state board may acquire, hold, manage, purchase, sell, assign, trade, transfer, and dispose of any 
security, evidence of debt, or other investment in which the pension system's assets may be invested. 

(c) The state board or the executive director may accept on behalf of the pension system gifts of money or 
other property from any public or private source. 

Sec. 865.008. INVESTMENT OF ASSETS. (a) If a surplus exists in the fund over the amount necessary to 
pay benefits due for a reasonable period of time, the state board shall invest the surplus. 

(b) The assets of the pension system shall be invested and reinvested in accordance with Section 67, 
Article XVI, Texas Constitution. A determination of whether the state board has exercised prudence with 
respect to an investment decision must be made, taking into consideration the investment of all assets of 
the trust over which the state board has management and control rather than considering the prudence 
of a single investment. 

Sec. 865.009. TRUST FUND. The Texas emergency services retirement fund is a trust fund established 
with the comptroller. 

Sec. 865.0095. EXECUTIVE DIRECTOR. (a) The state board, by a majority vote of all members, shall 
appoint a person other than a member of the board to serve at the board's will as executive director. 

(b) To be eligible to serve as the executive director, a person must: 

(1) be a citizen of the United States; and 

(2) have executive ability and experience necessary to conduct the duties of executive director. 
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Sec. 865.010. EXECUTIVE DIRECTOR'S DUTIES. (a) The executive director shall oversee the 
distribution of all benefits. 

(b) The executive director shall collect the revenues for the fund from the governing bodies of 
participating departments. 

(c) The executive director may request and administer state funds appropriated by the legislature in 
addition to those required by this subtitle. 

(d) The state board is responsible for recovering any fraudulently acquired benefits. If it appears that 
fraud has occurred, the state board shall notify the appropriate local board and the claimant and hold a 
hearing. If after the hearing the state board determines that benefits have been or are being fraudulently 
acquired, the state board shall seek action in a court. 

Sec. 865.011. RECORDS AND REPORTS. (a) The executive director may at any reasonable time examine 
the records and accounts of local boards. 

(b) The executive director shall require in a timely manner periodic reports from the local boards and 
shall prepare necessary forms for use by local boards. 

(c) The executive director shall prepare an annual report on the activity and status of the fund and 
submit the report to the governor, the lieutenant governor, and the speaker of the house of 
representatives. 

(d) The state board shall electronically submit a report to the governor, the lieutenant governor, the 
speaker of the house of representatives, the Legislative Budget Board, and the State Pension Review 
Board if: 

(1) as a result of an event or action, there is a significant change to the actuarial valuation of the 
pension system's assets or liabilities, including the extent to which the system's liabilities are 
unfunded; 

(2) there is any change to the contributions made to or benefits paid from the system; or 

(3) an actuarial valuation must be corrected or repeated because of the use of erroneous 
information or assumptions used in the valuation. 

(e) A report submitted under Subsection (d)(1) must include and consider the effect alternative 
contributions and benefit structures would have on the actuarial valuation of the system, including 
changes in the state's contribution under Section 865.015, as well as state funding of administrative 
expenses. 

(f) The state board shall determine the meaning of "significant change" for purposes of Subsection (d)(1), which 
must include circumstances in which there is an increase in the time required to amortize the unfunded liabilities 
of the pension system to a period that exceeds 30 years, assuming a maximum state contribution under Section 
865.015. 

(g) A report required under Subsection (d) may be combined with any other report required by this chapter or 
other law. 
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Sec. 865.012. LOCAL BOARD. (a)  A local board is composed of: 

(1)  one trustee selected by the governing body of the political subdivision of which a participating 

department is a part; 

(2)  except as provided by Subsection (a-1), three trustees who are active members representing a 

participating department chosen by a majority of the emergency services personnel in the department who 

are eligible to participate in the pension system; and 

(3)  two trustees who are representatives of the political subdivision who are chosen by the other members 

of the local board. 

(a-1)  If a participating department does not have a sufficient number of active members to serve on a local board 

under Subsection (a)(2), the other members of the local board, or if there are no other members of the local board, 

the governing body of the political subdivision of which the department is a part shall select one or more trustees 

to serve under that subdivision. A person selected under this subsection to serve as a trustee must be: 

(1)  a retiree of the pension system; or  

(2)  a beneficiary of the pension system who is the surviving spouse of a former member or retiree. 

 (b) Trustees of a local board serve staggered two-year terms. At the first meeting of a local board, the trustees 
shall draw lots to determine the length of the term to be served, with the terms of two trustees to be two years and 
the terms of two trustees to be one year. The first appointments of trustees appointed by other members of the 
local board are to be one trustee for a two-year term and one trustee for a one-year term. 

(c) A local board shall hold not fewer than four meetings a year under Chapter 551. 

(d) A vacancy on a local board is filled for the remainder of the unexpired term by the procedure by which the 
position was originally filled. 

(e) A local board shall elect a presiding officer from the trustees at its first meeting. 

(f) At any meeting of a local board, a vote by a majority of the trustees present is necessary for a decision by the 
trustees. 

(g) A trustee of a local board may not receive compensation for service as a trustee but may be reimbursed by the 
governing body of a participating department for actual and necessary expenses incurred in performing local 
board functions. 

Sec. 865.013. MONITORING OF CONTRIBUTION SUBMISSION. A local board shall monitor the timely 
submission of required contributions to the executive director. 

Sec. 865.014. LOCAL CONTRIBUTIONS. (a) Each governing body of a political subdivision of which a 
participating department is a part shall contribute for each member for each month of service beginning 
on the date that the member enters the pension system at a rate determined in accordance with 
Subsection (b) and may make additional contributions as determined by the political subdivision. If the 
participating department is located in more than one political subdivision, the governing bodies of the 
political subdivisions shall contribute equally for each member for each month of service. 

(b) The state board by rule shall determine the minimum, and may determine a maximum, contribution 
for each member of a participating department for each month of qualified service at a rate the state 
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board determines necessary, after consultation with the actuary, to make the pension system actuarially 
sound. 

(c) Contributions required as provided by this section shall be paid at the times and in the manner that 
the state board prescribes by rule.  Contributions required by this section shall be submitted by 
electronic funds transfer, by wire transfer, or as an automated clearinghouse withdrawal (ACH debit) 
unless the executive director grants an exception based on the difficulty of a participating department's 
use of those payment methods.  Contributions that are not paid within the time required by the state 
board accrue interest at the most recent assumed actuarial rate of return on investments of the fund. 

(d) The state board may by rule require a monthly contribution from political subdivisions that do not 
participate in the pension system but whose employees or former employees are members or retirees of 
the pension system in an amount necessary to pay the expenses of administering benefits for those 
persons. 

(e) The attorney general may file suit to collect unpaid accrued interest. Interest recovered shall be 
deposited in the fund. 

Sec. 865.015. STATE CONTRIBUTIONS. The state shall contribute the amount necessary to make the 
pension system actuarially sound each year, except that the state's contribution may not exceed one-third 
of the total of all contributions by governing bodies in a particular year. 

Sec. 865.016. ADMINISTRATIVE PENALTY. (a) The state board may impose an administrative penalty 
on a local board that fails to file a required report in a timely manner. 

(b) The amount of the penalty may not exceed $5,000. The amount shall be based on: 

(1) the seriousness of the violation, including the nature, circumstances, extent, and gravity of the violation; 

(2) the history of previous violations; 

(3) the amount necessary to deter a future violation; 

(4) efforts to correct the violation; and 

(5) any other matter that justice may require. 

(c) The state board may adopt rules for determining the amount of a penalty. 

(d) The enforcement of the penalty may be stayed during the time the order is under judicial review if the 
person pays the penalty to the clerk of the court or files a supersedeas bond with the court in the amount 
of the penalty. A person who cannot afford to pay the penalty or file the bond may stay the enforcement 
by filing an affidavit in the manner required by the Texas Rules of Civil Procedure for a party who cannot 
afford to file security for costs, subject to the right of the state board to contest the affidavit as provided 
by those rules. 

(e) The attorney general may file suit to collect the penalty. Penalties recovered will be deposited in the 
fund. 

(f) A proceeding to impose the penalty is considered to be a contested case under Chapter 2001. 
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Sec. 865.017. INTERRUPTION OF PAYMENTS. (a) The pension system shall withhold payment of a 
monthly retirement annuity if a participating department attempts to provide information to the 
executive director relating to continued eligibility to receive the payments and the recipient fails to 
cooperate or provide the requested information. The state board may adopt rules to enforce this 
subsection. 

(b) The pension system may not begin service or disability retirement annuity or death benefit payments 
based on the service of a person whose local board is not current in its filing of a required periodic report. 

Sec. 865.018. CERTIFICATION OF FUND. (a) In this section, "qualified actuary" means a fellow of the 
Society of Actuaries or a member of the American Academy of Actuaries who has at least five years of 
experience with public retirement systems. 

(b) The executive director and the state board shall certify the actuarial and financial soundness of the 
fund every two years with the assistance of a qualified actuary. 

(c) An actuarial valuation conducted under this section must include: 

(1) an analysis clearly shown in the valuation based on each of the following assumptions: 

(A) no state contribution to the fund, including no state funding of administrative expenses; 
and 

(B) a maximum state contribution to the fund, including state funding of administrative 
expenses; and 

(2) the number of years required to amortize the unfunded actuarial liabilities of the pension 
system under each assumption under Subdivision (1). 

(d) At least once every five years, the state board, with the assistance of the actuary, shall: 

(1) audit the actuarial valuation required under this section; and 

(2) conduct an actuarial experience study, the contents of which are determined by the state 
board in consultation with the actuary. 

(e) The actuarial valuation and experience study required under Subsection (d) are not required to be 
conducted concurrently. 

Sec. 865.019. CONFIDENTIALITY OF INFORMATION ABOUT MEMBERS, ANNUITANTS, AND 
BENEFICIARIES. (a) Information contained in records that are in the custody of the pension system 
concerning an individual member, annuitant, or beneficiary is confidential under Section 552.101 and 
may not be disclosed in a form identifiable with a specific individual unless: 

(1) the information is disclosed to: 

(A) the individual or the individual's attorney, guardian, executor, administrator, conservator, 
or other person who the executive director determines is acting in the interest of the 
individual or the individual's estate; 

(B) a spouse or former spouse of the individual after the executive director determines that the 
information is relevant to the spouse's or former spouse's interest in member accounts, 
benefits, or other amounts payable by the pension system; 
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(C) a governmental official or employee after the executive director determines that disclosure 
of the information requested is reasonably necessary to the performance of the duties of the 
official or employee; or 

(D) a person authorized by the individual in writing to receive the information; or 

(2) the information is disclosed under a subpoena and the executive director determines that the 
individual will have a reasonable opportunity to contest the subpoena. 

(b) This section does not prevent the disclosure of the status or identity of an individual as a member, 
former member, retiree, deceased member or retiree, or beneficiary of the pension system. 

(c) The executive director may designate other employees of the pension system to make the necessary 
determinations under Subsection (a). 

(d) A determination and disclosure under Subsection (a) may be made without notice to the individual 
member, annuitant, or beneficiary. 

Sec. 865.020. MEDICAL BOARD. (a) The state board shall designate a medical board composed of three 
physicians. 

(b) To be eligible to serve as a member of the medical board, a physician must be licensed to practice 
medicine in the state and be of good standing in the medical profession. A physician who is eligible to 
participate in the pension system may not be a member of the medical board. 

(c) The medical board shall: 

(1) investigate essential statements and certificates made by or on behalf of a member of the pension 
system in connection with an application for disability retirement or, as requested by the executive 
director, with an application for an on-duty death benefit; and 

(2) report in writing to the executive director its conclusions and recommendations on all matters referred 
to it. 

(d) The medical board is not subject to subpoena regarding findings it makes in assisting the executive 
director under this section, and its members may not be held liable for any opinions, conclusions, or 
recommendations made under this section. 

Sec. 865.021. COMPLAINT FILES. (a) The pension system shall maintain a system to promptly and 
efficiently act on complaints filed with the system. The system shall maintain information about: 

(1) parties to the complaint; 
(2) the subject matter of the complaint; 
(3) a summary of the results of the review or investigation of the complaint; and 
(4) the disposition of the complaint. 

(b) The pension system shall make information available describing its procedures for complaint 
investigation and resolution. 

(c) The pension system shall periodically notify the complaint parties of the status of the complaint until 
final disposition. 


